
FCC-MAILROOM 1 

Miirlcnc Ikl. I)ottch 
Secretary 
I~'cdcral C'c~nim~inicatio~is Coniinissioii 
445 12'" Strccl. SW. Room TWR-204 
Washingkm. Dc' 20554 

Re: Notice o f  Proposed Rulemaking In the Matter of Section 272(f)(1) Sunsct o f  
the ROC Separate Affiliate and Related Requirements 
W C  Ilockct No. 02-1 I2 

2000 Bicnnial Regulatory Rcview Separate Affiliate Requirements of Section 
64.1903 uf thc C:ornrnission's Rules 
C:C Docket No. 00-175 

[)ear Secretary I)ortcli: 

1:nclosed. please find an origiiial and tbur copies of Commcnts being filed on behall of 
thc Nc\\ .Icrsc) ision of [ l ie  Icatcpaycr Advocatc in response to the above-captioned Federal 
Comiii~inications Commission's Further Notice of Proposed Rulemaking. Wc atteinptcd to tile 
~licsc coininents via the FC:C"s EC'FS s y s t e m  but were not able to receive confirmation due to a 
lechnical dilliculty with the F N " s  wcbsilc as confirmed by Bill Klein, supervisor o f  ECFS. 
'l'tiei-el'ore. we \iould request y o u r  indulgcnce in coiisidering these comments as timely lilcd. 
'l'liank y o u  hi. jot i i -  consideration. Please stamp the extra copy as Gled and return i t  in the 
cncloscd sellkiddressed stamped ciwclopc. 

Very truly yours. 

SEEMA M. SINGH, ESQ. 
R A - W P A Y  t l c  ADVOCATE 

-. 

Ava-Marie Madeam. Esq. 
Assistant Deputy Ratepayer Advocate 



STATE OF NEW JERSEY 
DIVISION 0 1  THE RATEPAYER ADVOCA~rF 

.: I Cl.iu IOK STREET, I I_  FI. 
P. 0. BOX 46005 

NLWARL N E W  JFRSEY07101 SEEMA M S I M H  t \ q  
4iring Kai'.,i'""r.r Idi,,x.,,,? 

nlrcCror 

June 30.3003 

Via the Electronic Comments Filing System 
Marlene H Dortch 
Secrchr! 
Fcderdl Coniinunlcations Commission 
4-15 12"' Street. S'd'? Room TWB-704 
U'ashingLon. IIC' 20.554 

Re: Notice of Proposed Rulemaking I n  the Matter o f  Section 272(f)(1) Sunset of 
the BOC Separate Affiliate and Related Requirements 
WC Docket No. 02-112 

2000 Biennial Regulatory Review Separate Affiliate Requirements of Section 
64.1903 o f  the Commission's Rules 
CC Docket NO. 00-175 

I l ex  Secrclarq Dortch: 

Encloscd. please find Conlments tiled on behalf of the New .Jersey Division of the 
ICatcpaycr Ad\ male in response to the above-captioned Federal Communications Coininission's 
Flirther Nolice of  Proposed Rulemaking. 

Vcrq t r u l y  yours, 

SEEMA M. SINGH, ESQ. 
RA'l-El' A Y ER ADVOCATE 

B Y ;  /s/gva-Nane Madeam 
Aha-Marie Madeam, Esq. 
Assistant Deputy Ratepayer Advocate 

cc :  .Innice M .  Myles (kia elecironic mail) 
Qualex International (via electronic mail) 
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Before the 
FEDERAL COMMUKICATIONS COMMISSION 

Washington, D.C. 20554 

In the Matter of 1 
1 

Affiliate and Related Requirements 1 
1 

Separate .4ffiliate Requirements of Section 1 
) 

Section 272(t)( 1)  Sunset ofthe BOC Separate ) WC Docket No. 02- I 12 

7000 Biennial Regulatory Revien 1 CC Docket No. 00-1 75 

61 1903 of the Comniission’s Rules 

COMMLNTS OF THE NEW JERSEY DIVISION OF THE RATEPAYER ADVOCATE 

‘Thc New Jersey Division o f  the Ratepayer Advocate (“Ratepayer Advocate”) submits 

these comments in response to the Furlher h’ofice o/Proposed Rulemaking (“FNPRM’) issued 

b! Ilic Fedcral Conimunication Commission (“FCC”) on May 19, 2003 in the above-captioned 

prucccding. The F,Yf Rh1  seeks comment on the appropriate regulatory classification of Bell 

Operating Companies (”BOCs”) and independent local exchange carriers (“LECs”), if and when 

IIicsc carriers provide in-region. intcrstate and international. interexchange services outside of a 

separaLe affiliate. Hie  FCC poses three main questions in its FNPRM: ( I )  whether there is a 

continued need Tor dominant carrier regulation of BOCs‘ in-region. interstate and international 

iiilercschange lelecoinmunicalions services after sunset of the Section 272 structural and related 

rqu i re inc i i t s  in  a state, ( 2 )  \$hcthcr to classify independent LECs as non-dominant or doininanl 

in their provision of in-region. interstate and inlernational interexchange telecommunications 

scrt,iccs i ( _  [he Commission eliminates or modifies the separate affiliate requirements currently 

I .  

I 11.0 .Cc , r~ io , i  27?@( l )  . S i t n w i  q/  ihc BOC Separaie AJfiliate and Relared Rrquiremmrs, 2000 Bieiintul 
I ~ L ~ , ~ u / u I ~ I I ~  H e i ~ i r ~  .Seporare 4/lilto/~’ Rryuir~inenr o/.‘eoion 64. 1903 oJihe Commission ‘s Ru1e.s. WC Docket No. 
02-  I I?. CC D o c k !  No. 00- 175. FCC 03- I I I, Funher Notice of Proposed Rulemaking (200;). (“FNPRM’).  
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iniposcd on independent LECs. and (3) whether there are alternative regulatory approaches in 

lieu o f  dominant carrier regulation to address any potential anticompetitive behavior.' 

As accurately stated by the FCC in the instant FNPRM. in order to ewiluate the 

appropriate regulatory requircmcnts for BOCs and independent LECs who provide in-region. 

interstate and intcrnational intcreschange telecommunications services, i t  is paramount to 

pcrtbrin a inarkct power analysis identifying the market power these carriers possess in the 

markets they provide services.' This market power analysis was central to the framework 

outlined in the FCC's LEC' ('luss$ca/iofi Order4 which determined whether a carrier was 

duminant bq: 1 )  delineating the relevant product and geographic markets for examination of 

market power. 2)  identifying firms thal are current or potential suppliers in that market. and 3 )  

determining whether the carrier under evaluation possesses individual market power i n  that 

markel.' 

I n  the Mi' ( ' la,wi~;cd;ofi  Or&,-, the FCC articulated that dominant carrier regulation 

should be imposed on a carrier only if i t  could unilaterally raise and sustain prices above 

cotnpctitixc levels and thcrcby exercise market power by restricting its output or by its control of 

an essential input. such as access to bottkneck facilities. Dominant carriers. unlike non- 

dominant carriers. are subject to price-cap regulation, must file tariffs on 14, 45. or 120 days' 

nolice. nith supporting cost data for above-cap and out-of-band tariff filings. and niust submit 

h 

.- ~~~ ~~ 

k \ / ' R , i f u ~  '1 2-3. 

/d at f 8 

,&c ac~,r,rio/or,. Treilrme,tl 01 LCC Pi.o>.i,rion 01 Interexchange Servica Originatmng in the LEC h Locd 
E.xchiin,qe :l,cu. CC Docket No. 96-149. Second Rcpon and Order in CC Docket No. 96-149 and Third Repori and 

.Order in CC Dockcr No. 96-61 I .  12 FCC Rcd 15756. 15775, 15776. t5782 (1997) (LECC/oxsIfica~ion Order). 

Id. 

/d a i  1580?-15ROj.  para 83 
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additional infomiation for iiew service oflerings.' In  the LEC Clusslficufion Order. the FCC was 

cognizant of the lact that BOCs and independent LECS had monopoly power in the local 

czchange and access markets and that additional safeguards were necessary to ensure that such 

markct poncr \vas not utilized to the detriment of ratepayers.' Armed with this  knowledge. the 

FCC concluded that Section 272(b) coupled with the requirements of 272(e)( and 272(e)(3)lo 

~ " ~ l d  provide adequate assurances that a HOCs' abuses of market power could be identified and 

remedied. and in turn classified the BOC interLATA affiliates as non-dominant in their provision 

o l  in-rcgion long distance services. For independent LECs, the FCC concluded that the 

separate aftlliatc rcquircments estahlislied in the Conlpefiiive Carrier F i jh  Reporf and Order'2 

3lotig \$it11 other safcguards would provide adequate assurances that abuses of market power 

could he identilied and remedied.'' The C'omperilive Currier F$h Reporf and Order. required 

[tiat interexchange carriers affiliated with independent LECs would be regulated as non- 

d o m i t i a n t  pmkided that the affiliate providing interstate interexchange services: ( I )  maintains 

separaii. books of account. (2)  does n o t  jointly own transmission or switching facilities with its 

I I  

Id  ; I (  15766. p;m 17 

/ d ; t i  158'3. 15825. paras 116. I I 9  

Secr io i i  277(ej( 1 )  provide, that ROCs and their incumbent LEC affiliates "shall fu l f i l l  any requests from an 
i in. t t l i l ia icd e i i i i i ~  lor telephone ehchangv 5ervice atid enchangc access within a period no  longer than the period in 
i i l t ~ c h  i t  providcs si ich iclcphone eucliange service to i lse l for  lo its aff i l iales." 

S K ~ I ~  172(c)(.:) requires that HOCr and their LEC affiliate5 charge their i n te rLATA affiliates, or impute 
I O  i l t c t t ~ x l ~ c ~  ai m i o u i i i  for access to telephone exchange scrvice and exchange access "lhal is no less than lltc 
i i t i i i i i ~ i t i  charged tu any unalfiliared intercxclianpe carrier for such service '' 

Id ill 15762-li763. pard 6 

,See P,diL:i mi Rides C o ~ c r r n i i ~ g  ~ 1 1 ~  f i j !  Ci~n~{~e l i ! /~ .e  ("arrier Strv,ces and Facilities , 4 2 i ~ h ~ 1 ; ~ ~ t i 0 1 , . ~  
1 ,  

~ / ~ L ' I ' L ~ ( J I '  ri/i/i i ? L ' / J W l  L I I ~  Order. CC Docket No 79-25?, 98 FCC2d 1191, (1984) ("Cnmpeiii~vc Currier Fi/lh 
R c , / , , r /  uiid O d c v  .') 

I ~, LE( ' ~ ~ l u ~ . s i / i c u i ~ o ~  0riit.I ;it 15763, para. 7 

3 



alliliatcd exchange telephone company: and ( 3 )  acquires any services from its affiliated 

eschangc tclephone company ai tariffed rates, terms. and conditions.I4 

In the case o f  ROCs. the fundamental purpose of Section 272 was to provide safepards 

against anti-competitive conduct. The enactment of this provision necessarily recognized h a t  

thc BOCs could otherwise persist in the exercise o f  their market power absent certain 

constraining forces. As prescribed by the Telecommunications Act o f  1996. these Section 272 

.;elpat-ate affiliate rcquirenients expire three years after the BOC gains long distance authority i n  a 

particular state. unless extcnded by the FCC. So far, the Section 272 requirements have sunset 

lor Veriroii in  New York in December 2002 and will soon sunset for SBC Communications in  

Texas in dune 1003. 

As noted above, the FCC chose to impose separate affiliate rules on independent LECs as 

3 condition o t  avoiding dominant carrier status. Absent these safeguards, the FCC found that 

iiidcpciidciir L ECs have monopol! control over bottleneck exchange facilities. As a result. s d i  

I . I . c ' s  tinqucstionably ha1.e both the incentive and ability to favor their long distance operations 

aiilicompetitivcl~ through cosi misallocation. discriminatory interconnection, and price 

si] tieezes. 15 

The Riitcpayer Advocaie submits that independent LECs should continue to be subject 10 

tlic rcquirenients til' thc ( ~ ' o t n p / i / i i v  C'(rr./.icr. I.'rj/h Repor/ and Orde/.. and these rcquirenients 

should also hc imposed on DOCS once sunset of tile Section 272 requirements occurs in  ordcr to 

providc disincentives to engage in discriminatory beha\jior. Very little has changed since the 

FCC h i n d  i t  crucial in  the ,l'o/i-ilc.c.ozinii/ig Sufiguardc. Order, to implement safeguards, because 

4 



their findings revealcd that BOCs and independent LECs have market power in the provision of 

local exchange and exchange access services in their respective service areas." Market power 

' euables a BOC or independcnt LEC to overprice services where little competition is present or to 

compensntc lor areas in  which a company is facing competition. Clearly. the BOCs and 

independenl LECs still h a w  market power and therefore the ability to discriminate against 

competitors. The incentive to discriminate is also present, since BOCs that have received 

Section 271 approval are e q e r  to increase their long distance market shares. SBC. for example 

has placed il "strong emphasis on hundling long distance with local calling services and 

features."" As a result. SBC's Ninhack rate in the five SBC Southwestern Bell states - where 

the coinpan!' otfers bundled local and long distance service - is SO%, approximately double 

SBC's uinback rate i n  its other regions. In 

11' Scctioii 272 requirements sunset and elimination of the separate affiliate requirements 

toi iiidc.pendent I~,CCs occurs, then no prophylactic constraints on the BOCs' and independent 

1.l:C.s. behavior will remain Tlic lack 01' regulatory constraints will not only greatly increase the 

i.isk 01 liar111 tu coinpcrition. it M i l l  also fatally undcrmine the FCC's ability KJ detect \,iolations 

atid 10 enlilrcc its rules prohibiting such practiccs. I t  i s  therefore imperative that once the Section 

272 IuIcs sunset for ROCs, these rcquirements be replaced by the separate affiliate requirements 

currci i t ly in place for independciit LECs in order to prevent noncompetitive behavior from 

JLV I op i 112. 
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I r  has been demonstrated that retaining the separate affiliate requirements oC the 

( ‘onipel ir iw Carrier Fifih Repon m7J Order with respect to independent LECs and the 

application of these requirements to BOCs would not impede either the BOCs‘ or the 

independen1 LECs’ ability to compete. The BOCs who have gained Section 271 in-region 

intcrlATA approval have had little difficulty competing even with the separate affiliate 

requirenicnrs o f  Scction 272. Verizon is now the nation’s third largest long distance carrier with 

morc than ten million customers in 37 states.” More than 50% of Verizon‘s long distance 

cusrvniers arc i n  states in the former Bell Atlantic territory. The company has 2.7 million 

customers in hciv York and Connecticut. 1 million customers in both Massachusetts and 

I’cntis!,lvania. and  nearly 500.000 customers in  New Jersey.*’ Similarly, SBC has been able to 

capture a significant share of the long distance market in the six states in which it is authorized to 

provide interl..ATA service.” SRC added 1.5 million long distance lines in the first quarter of 

2007 to reach 7.6 million long distance customers. an increase of 20% from three months 

carlicr.” I n  C’alifornia. onc of SHC‘s strongest markets. SBC has achieved long distance line 

pcne~rxiciii le\els n f  13% in the consumer segment and 10% o\wall in  that state.” 

20 

Thc BOC’s‘ and the independcnt LECs’ gains in market share in the long-distance sector 

h a L e  alread\ impactcd the business of AT&T. the nation’s largest long dislance carrier. I n  a 

rcccnt article. A T 6 T  attributes its rccenl stock downgrade to ”tougher competition from rivals 

~~~~~ ~ 

. S w  Veri/oii l i ivcstor Quanerl). I-ourth Quarter 2002 (January 13, 2003) at 16 

1‘1 L I I  i 

I‘/ 

The s i x  rta[es i i lcludc Texas .  Mihhouri. Oklahoma, Kansas, Arkansas, and  Connecticut. 

,”  
1,s 

1 ,  

1 
~~ 

.- , 
SCY SBC Fir51 Quaner 2003 Inbestor Briefins (April 24. 2003) ar 7. 

Id I> 
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l ike Vcrizon Comniunications and SBC Communications, which are offering cheap bundles of 

local. long-distance. wireless and Internet service -'' The ability of BOCs and independent 

LECs to bundle telecomniunications services provides them with the perfect opportunity to 

ultimately gain monopoly control of the long distance market. Therefore. the FCC should 

maintain the requirements of the (hniperi/ivt. Currier Frfth Repor/ for independent LECs. and 

also inlake such requireinents applicablc to BOCs. or risk a demise of competition in the long 

distance market. 

Tlic Ratepaycr Advocate submits that the FCC's prior concerns about the proclivity for 

BOC's and independent LECs to engage in discriminatory behavior in the absence of separate 

aftiliate requirements is correct. Thc current economic climate in the telecommunications 

industry. including the exil of several competitors from the marketplace, reinforces these 

cunccrns One possible alternative to dominant carrier regulation that the FCC might consider is 

thc implementation of effective non-structural safeguards to preclude future abuses of market 

pt)\\cr b\  ROCs and independent LECs alike. 

The FC'C could. at thc \)cry least. adopt reporting requirements, metr ia ,  standards. and 

pcnaltics 10 ensure that BOCs and independent [LECs provide nondiscriminatory access to their 

tiicililics. Tlic Ratepayer Advocate submits that BOCs and independent LECs could be rcquired 

to f i le  quartcrl) pcrformance reports to the FCC. Most importantlq, the FCC could establish 

hcnchmarl, performance standards for each s e n  ice categorq. and require the BOCs and 

independent LECs' performance to mcct thc benchmarh standard in order to prove that they are 
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pro\iding nondiscriminatory service to non-affiliates.26 These reporting requirements. 

accompanied by self-executing rcmedies. would equip the FCC with the necessary tools to detect 

instances of discrimination and cost allocation by BOCs and independent LECs and to address 

tnisbeha\ior by these carriers. Moreover. in order to prevent the performance reporting regime 

froni heing undermined, the Ratepayer Advocate recommends that the FCC consider conducting 

a comprehensive annual audit of tlie quarterly reporting requirements. The audit would include a 

detailed review of the BOCs' and independent LECs' procedures for complying with the 

reporling guidelines. in addition to reviewing the data reported for accuracy. 

CONCLUSION 

The Ratepayer Advocate strongly urges the FCC to consider the effect on competition if 

thc R C K s  and independent LECs are allowed to provide in-region, interstate and international 

interertchsnge ser\,ices outside of a separate affiliate. and liberated of the structural safeguards 

aircad! in placc. Thc Ratepayer Advocate submits that both BOCs and independent LECs must 

bc subject to tlie alhrementioncd structural safeguards outlined in the Competitive Currier Fifih 

R ~ , p o u /  ~ n t l  O r d k  as necessary tools to accomplish the goals and objectives of the Act. 

especially in an e\ er-shrinking telecommunications market. While the 1996 Act has fostered 

niorc conipctition. and i n  t u r n  the prospects of competition has fueled economic growth. 

i l l \  esinient and developnien1. the overt market power of these carriers can potentially overpower 

I<. 
PL3rlo!.miinri~ ~Mtwsitret?wnis und .Siundards /& Lnbundling Neiwork Elemenu and In,erconnec;ioir. CC 

dockel 01-.?18. Notice of Proposcd Rulemaking at 1 3 2 ,  FCC 01-331, (rel. N o v .  19, 2001) (rccogniring that proper 
bcnchniark standards for each measurement are imponanr to any performance plan). 
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nasccnt competition and f'rustrare economic investment. development, and enthusiasm, an 

outcome the FCC must take definitive steps to avoid. 

Respectfully submitted, 

SEEMA M. SINGH. ESQ. 
RAI'EPAYER ADVOCATE 

By: /s/pva-Narie madearn 
Ava-Marie Madearn. Esq. 
Assistant Deputy Ratepayer Advocate 
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